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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

ADAM STEELE,          

BRITTANY MONTROIS, and    ) 

 a Class of More Than   ) 

 700,000 Similarly Situated  ) 

 Individuals and Businesses,  ) 

       ) 

Plaintiffs     ) 

v.       ) CIVIL ACTION 

       ) FILE NO. 1-14-cv-01523-TSC 

       ) 

UNITED STATES OF AMERICA  ) 

       ) 

 Defendant.     )  

 

MOTION FOR SCHEDULING, BIFURCATION OF ISSUES AND 

DISCOVERY ORDER 

 Plaintiffs hereby move the Court for a scheduling order and determinations 

with respect to:  (a) bifurcation of the primary issue and the alternative argument 

issue; and (b) limited discovery.   A draft order and related brief are enclosed. 

 As explained in the brief, Plaintiffs filed a motion for class certification and 

related brief on October 2, 2014.  Defendant has not filed a response.  On 

November 24, 2014, in a phone conversation, counsel for Plaintiffs notified 
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counsel for Defendant of the filing.  Counsel for Defendant stated it was unaware 

of the filing, but it would take action relating thereto.  In a phone conversation held 

on December 22, 2014, Defendant stated it wished to have the class certification 

issue considered before any of the merits are considered. 

 On November 24, 2014 and since that date, counsel for Plaintiffs and 

counsel for Defendant have conferred regarding various matters.  Certain things 

have been agreed upon and certain things are disputed. 

 The two primary disagreements relate to bifurcation of the issues and 

discovery.  Regarding bifurcation of issues, Plaintiffs wish for the Court to initially 

consider only the primary argument of whether it is lawful to charge fees and not 

consider the alternative argument relating to excessiveness of fees, because there 

would be no need to consider the alternative argument if the primary argument is 

decided in Plaintiffs’ favor and substantial time and expense would be incurred 

relating to the alternative argument.  Defendant has tentatively declined to 

bifurcate, although it stated on December 22, 2014 that it may reconsider. 

 The second primary argument relates to discovery.  Defendant has taken the 

position that the case is an Administrative Procedure Act (APA) case and, with one 

exception, it need not (and is unwilling to) let Plaintiffs conduct discovery.  

Plaintiffs agree that the case is based on the APA, but believe that a limited amount 
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of discovery, almost all of which would relate to the alternative argument, is 

necessary for Plaintiffs to effectively present their case.  Thus, although Plaintiffs 

had requested a conference pursuant to Rule 26(f) of the Federal Rules of Civil 

Procedure, Defendant conferred but declined to discuss issues outlined in LCvR 

16.3(c) or FRCP 26(f), taking the position that the case is an exempted case under 

LCvR 16.3(b)(1) and FRCP 26(a)(1)(B)(i) for review on an administrative record. 

 Concerning discovery, Plaintiffs have stated to Defendant that they would be 

willing to motion for summary judgment with respect to the primary issue of 

whether it is lawful to charge annual fees for PTINs using only the administrative 

record if Defendant would agree to stipulate as to two matters and provide 

clarification with respect to two matters.  The stipulations were:  (1) an IRS 

publication regarding the number of PTINs issued and the number of “active” 

PTINs being accurate; and (2) the hire date and role of Mark Ernst in the IRS 

Publication 4832 and related regulations projects.  The two matters with respect to 

which clarification was sought were:  (1) legal authority for a statement in 2010 

regulations that issuance of a PTIN confers the right to prepare tax returns; and (2) 

a denial in the Defendant’s Answer with respect to the following statement of the 

Complaint (¶41):  “Once issued, a PTIN does not change.”  Defendant had been 

admitted this statement in a separate action with respect to PTIN fees.  In a phone 
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conversation held on December 22, 2014, Defendant stated that it would only 

clarify its answer regarding Paragraph 41 of the Complaint.
1
    

 As more specifically provided in the enclosed Order, Plaintiffs motion to the 

Court to:  (a) schedule briefing relating to the class certification issue with 

Defendant being required to respond by January 16, 2015 or be deemed to have 

chosen not to respond; (b) issue an order providing for bifurcation of the issues, so 

that the alternative argument is considered only if the primary argument is not 

determined in Plaintiffs’ favor; and (c) permit Plaintiffs to conduct a limited 

amount of discovery as necessary to prove their case.   

Respectfully submitted on December 29, 2014, 

 

/s/Allen Buckley     /s/William H. Narwold 

Allen Buckley     William H. Narwold 

Georgia Bar No. 092675    DC Bar No. 502352 

Law Office of Allen Buckley LLC  Motley Rice LLC 

Suite 408, Ivy Walk Shopping Center  One Corporate Center 

1675 Cumberland Parkway   20 Church Street 

Smyrna, GA  30080    Hartford, CT  06103 

(404) 610-1936     (860) 882-1676 

Fax:  (770) 319-0110    Fax:  (860) 882-1682 

ab@allenbuckleylaw.com   bnarwold@motleyrice.com 

                                                           
1
 In a phone conversation held on December 22, 2014, Defendant stated that 

no PTIN that has been issued has ever changed, but it is possible that a 
PTIN could change in the future. 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

ADAM STEELE,          

BRITTANY MONTROIS, and    ) 

 a Class of More Than   ) 

 700,000 Similarly Situated  ) 

 Individuals and Businesses,  ) 

       ) 

Plaintiffs     ) 

v.       ) CIVIL ACTION 

       ) FILE NO. 1-14-cv-01523-TSC  

UNITED STATES OF AMERICA  ) 

       )  

 Defendant     )    

ORDER 

 It is ORDERED in the above-captioned case:  

Defendant will file its response to Plaintiffs’ motion for class 

certification no later than January 16, 2015 or be deemed to have chosen 

not to file a response.  Thereafter, Plaintiffs shall file any reply to 

Defendant’s brief (if a brief is filed) no later than February 13, 2015. 

 

Regardless of how the Court rules with respect to class certification, 

within fifteen (15) days of the date the Court rules with respect to class 

certification, Defendant will provide the following information or 

material requested of Plaintiffs with respect to the issue of whether it is 

lawful for the U.S. Treasury Department to charge annual fees to issue 

and renew a Preparer Tax Identification Number (PTIN):  (a) legal 

authority relied upon in the preamble to proposed and final regulations 

issued in 2010 that provide that issuance of a PTIN confers the right to 

prepare tax returns; (b) a statement agreement or disagreement with an 

IRS publication “Return Preparer Office Federal Tax Return Preparer 

Statistics” that is enclosed with Plaintiffs’ Memorandum in Support of 

Motion for Scheduling, Bifurcation of Issues and Discovery Order; and 
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(c) the hire date of Mark Ernst and specification of his involvement in 

IRS Publication 4832. 

 

Within fifteen (15) days of the date the Defendant provides the 

information specified in the immediately preceding paragraph, Plaintiff 

or Defendant may file a motion for summary judgment and related brief 

with respect to the primary issue of whether it is lawful for annual fees 

to be charged with respect to issuance and renewal of PTINs.  Following 

such a filing, the opposing party shall have thirty (30) days to file a 

response brief.  Thereafter, the party filing the motion shall have twenty 

(20) days to file a reply brief.  The parties shall await action by the Court 

with respect to the primary issue before the case proceeds further. 

 

In the event the Court rules in favor of the Defendant with respect to the 

primary issue of whether annual fees can be charged for issuance and 

renewal of a PTIN, then a conference will be held within thirty (30) days 

of the Court’s ruling in favor of the Defendant with respect to the 

primary issue concerning discovery to take place regarding the 

Plaintiffs’ alternative argument that fees are excessive.   

 

This ___ day of _______________, 201__. 

 

__________________________ 

TANYA S. CHUTKAN, U.S. District Court Judge 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

ADAM STEELE,          

BRITTANY MONTROIS, and    ) 

 a Class of More Than   ) 

 700,000 Similarly Situated  ) 

 Individuals and Businesses,  ) 

       ) 

Plaintiffs     ) 

v.       ) CIVIL ACTION 

       ) FILE NO. 1-14-cv-01523-TSC  

UNITED STATES OF AMERICA  ) 

       ) 

 Defendant     )     

 

MEMORANDUM IN SUPPORT OF MOTION FOR SCHEDULING, 

BIFURCATION OF ISSUES AND DISCOVERY ORDER 

 Plaintiffs submit this brief in support of their Motion for Scheduling, 

Bifurcation of Issues and Discovery Order.   

 Pertinent Facts.   The Defendant was served with the complaint on 

September 8, 2014.  The Defendant filed its answer on November 11, 2014.   

Plaintiffs filed a motion for class certification and related brief on October 2, 

2014.  Defendant has not filed a response.  At least since November 24, 2014, 
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counsel for Defendant has been aware of the class certification filing.  Defendant 

has stated it wished to have the class certification issue considered before the 

merits are considered.  Plaintiffs have no reservations regarding having class 

certification determined before the merits of the case are considered. 

 Plaintiffs’ primary argument in the case is that it is unlawful for user fees to 

be charged to issue or renew a PTIN.  Plaintiffs make an alternative argument that 

if PTIN fees can be (lawfully) charged, the fees that have been charged are 

excessive (and unlawful to the extent excessive).  Because there would be no need 

to consider the alternative argument if the primary argument is decided in 

Plaintiffs’ favor and substantial time and expense would be incurred by both 

parties with respect to the alternative argument, Plaintiffs believe it would be 

prudent for the primary argument to be considered before the alternative argument 

is considered.  If only the primary argument is initially considered by the Court, 

then only discovery relating to the primary argument will be initially necessary.   

The fees in issue were charged pursuant to a federal regulation.  Although 

now late, Defendant has agreed to disclose the Administrative Record with respect 

to the regulation in issue.   

In order for Plaintiffs to prove their case with respect to the primary issue of 

lawfulness of charging of PTIN fees, in addition of disclosure of the 
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Administrative Record, Plaintiffs recently requested that Defendant agree to 

stipulate as to two matters and provide clarification with respect to two matters.  

The requested stipulations were:  (1) a recent IRS publication regarding the 

number of PTINs issued and the number of “active” PTINs being accurate; and (d) 

the hire date of Mark Ernst and the role of Mark Ernst in the IRS Publication 4832 

and related regulations projects.  The two matters with respect to which 

clarification was sought were:  (1) legal authority for a statements in the preambles 

to 2010 proposed and final PTIN regulations that issuance of a PTIN confers the 

right to prepare tax returns; and (2) a denial in the Defendant’s Answer of the 

following statement of the Complaint (¶41):  “Once issued, a PTIN does not 

change.”  Defendant had admitted this statement in an answer in a separate legal 

action with respect to PTIN fees.  Concerning these four things, in a phone 

conversation held on December 22, 2014, Defendant stated that it would only 

clarify its answer regarding Paragraph 41 of the Complaint.
1
   The letter in which 

the four things were covered (with its attachments) is attached as Exhibit A. 

Defendant has declined to stipulate as to the two matters with respect to 

which stipulation was requested and declined to provide the legal authority 

                                                           
1
 In the phone conversation held on December 22, 2014, Defendant stated 

that no PTIN that has been issued has ever changed, but it is possible that a 
PTIN could change in the future. 
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allegedly providing that issuance of a PTIN confers a right to prepare tax returns.  

The basis for the decline was that the case is an Administrative Procedure Act 

(APA) case and, as such, Defendant need only disclose the Administrative Record 

with respect to the fees in issue.  Plaintiffs agree that the case is based on the APA, 

but believe that a limited amount of discovery, almost all of which relates to the 

alternative argument, is necessary for Plaintiffs to effectively present their case.   

Plaintiffs requested a conference pursuant to Rule 26(f) of the Federal Rules 

of Civil Procedure. In response to Plaintiffs’ request, Defendant conferred with 

Plaintiffs on December 15, 2014, but declined to discuss issues outlined in or 

FRCP 26(f), taking the position that the case is exempted from Rule 26(f) under 

Rule 26(a)(1)(B)(i) as a review of an administrative record.   For the same reason, 

Defendant declined to discuss issues outlined in LCvR 16.3(c), citing LCvR 

16.3(b)(1) .   Defendant took the position that there was no FRCP 26(f) meeting 

and no LCvR 16.3 conference.  Thus, there is no joint Rule 26(f) report, and the 

matters outlined in LCvR 16.3 have not been covered.   Defendant suggested, 

based on a past experience, Plaintiffs file a submission with the Court by the 

ordinary Rule 26(f) deadline, covering matters Plaintiffs wished to be covered by a 

scheduling order.  
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 Argument.  Plaintiffs assert that the Court has the power to do the things 

specified in the Motion for Scheduling, Bifurcation of Issues and Discovery Order.   

Scheduling and Bifurcation.  Under FRCP 16(b)(2), a court adjudicating a 

matter must issue a scheduling order as soon as practicable, but in any event within 

the earlier of 120 days after the defendant has been served with the complaint or 90 

days after the defendant appeared.  Here, the Defendant was served with the 

complaint on September 8, 2014.  The Defendant filed its answer on November 11, 

2014.  Thus, it appears a scheduling order is due in January 2015. 

Under FRCP 16(b)(3), the scheduling order described in the preceding 

paragraph must, inter alia, limit the time to amend pleadings, complete discovery 

and file motions.  The scheduling order may do other things, including modify the 

extent of discovery and include other appropriate matters.  Plaintiffs submit that 

the Court has the authority to set deadlines for filing of briefs, to bifurcate the 

primary argument and the alternative argument, and to defer discovery to the 

extent the Court deems efficient or appropriate.  Plaintiffs also submit that the 

Court has the power to permit discovery to the extent it deems appropriate.   

Discovery.  Under FRCP 16(b)(1), the court adjudicating a dispute is 

required to issue a scheduling order after receiving the parties’ report under FRCP 

26(f) or after consulting with the parties’ attorneys and any unrepresented parties at 
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a scheduling conference or by telephone, mail or other means.  Under FRCP 26(f), 

except for a proceeding exempted from initial disclosure under Rule 26(a)(1)(B) or 

when a court orders otherwise, the parties must confer as soon as practicable, and 

in any event at least 21 days before a scheduling order is due under Rule 16(b).  

Under FRCP 26(a)(1)(B), an action for review on an administrative record is 

exempt from the initial disclosures requirement. 

LCvR 16.3 provides that counsel must confer in accordance with it and 

FRCP 26(f) within 21 days before a scheduling conference is held or a scheduling 

order is due under Rule 16(b), to discuss the matters outlined in LCvR 16.3(c), 

make or arrange for initial disclosures and develop a discovery plan that indicates 

the parties’ views and proposals.  Exempted from LCvR 16.3 requirement is, inter 

alia, an action for review on an administrative record.   

 Plaintiffs believe that the case challenges lawfulness of a regulation, and 

agree that the action is based on the administrative record.  However, Plaintiffs 

believe that certain additional information is necessary to present their case.  

Virtually all of the information relates to the alternative argument of Plaintiffs that 

fees, if lawful, are excessive.  The only information request outside the 

administrative record with respect to the primary argument of unlawfulness of fee 

charges is the list of four things specified supra.  Defendant has agreed to stipulate 
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as to one of those three things.  Plaintiffs desire for them to respond with respect to 

the other three things.   

Concerning the alternative argument (with respect to which Plaintiffs have 

asked for discovery to be deferred and to be undertaken only if Defendant prevails 

on the primary argument), Plaintiffs believe that case law permits discovery 

outside the administrative record when information outside the administrative 

record is necessary for effective judicial review.  See Citizens to Preserve Overton 

Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971).  See also Stewart v. Potts, 126 

F. Supp. 428, 435 (S.D. Tex. 2000)(“ . . . the decision whether to allow such extra 

record investigation rests within the sound discretion of the district court.”) 

Here, with respect to the alternative argument, Plaintiffs will want to know 

things such as:  What has been done with the fees that have been collected?  In this 

regard, as noted in paragraph 69 of the Complaint, through 2012, the IRS had 

collected approximately $105,000,000 in PTIN and competency testing fees 

through 2012.  Plaintiffs believe they need to know the breakdown of the fees 

collected, and such information will not exist in the administrative record.  Also, 

the preamble to the “Circular 230” final regulations that were struck down in 

Loving v. Internal Revenue Service, 742 F.3d 1013 (2014), listed three things with 

respect to which the annual $50 fee collected by the IRS would be used.  The 
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administrative record will not specify what the collected fees have been expended 

upon.  Under the discovery rules, Plaintiffs believe they have a right to know what 

happened to the fees collected.  Other such information might be necessary. 

CONCLUSION 

 For the reasons specified, Plaintiffs request that the Motion for Scheduling, 

Bifurcation of Issues and Discovery be granted.  

 

Respectfully submitted on December 29, 2014, 

 

/s/Allen Buckley     /s/William H. Narwold 

Allen Buckley     William H. Narwold 

Georgia Bar No. 092675    DC Bar No. 502352 

Law Office of Allen Buckley LLC  Motley Rice LLC 

Suite 408, Ivy Walk Shopping Center  One Corporate Center 

1675 Cumberland Parkway   20 Church Street 

Smyrna, GA  30080    Hartford, CT  06103 

(404) 610-1936     (860) 882-1676 

Fax:  (770) 319-0110    Fax:  (860) 882-1682 

ab@allenbuckleylaw.com   bnarwold@motleyrice.com 

 

COUNSEL FOR PLAINTIFFS 

 

Case 1:14-cv-01523-TSC   Document 19-2   Filed 12/29/14   Page 8 of 8

mailto:abuckley@saylorlaw.com


Case 1:14-cv-01523-TSC   Document 19-3   Filed 12/29/14   Page 1 of 9



Case 1:14-cv-01523-TSC   Document 19-3   Filed 12/29/14   Page 2 of 9



Case 1:14-cv-01523-TSC   Document 19-3   Filed 12/29/14   Page 3 of 9



Case 1:14-cv-01523-TSC   Document 19-3   Filed 12/29/14   Page 4 of 9



Case 1:14-cv-01523-TSC   Document 19-3   Filed 12/29/14   Page 5 of 9



Case 1:14-cv-01523-TSC   Document 19-3   Filed 12/29/14   Page 6 of 9



Case 1:14-cv-01523-TSC   Document 19-3   Filed 12/29/14   Page 7 of 9



Case 1:14-cv-01523-TSC   Document 19-3   Filed 12/29/14   Page 8 of 9



Case 1:14-cv-01523-TSC   Document 19-3   Filed 12/29/14   Page 9 of 9


